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	SCHEDULE D

OTHER DETAILS REQUIRED/PERMITTED TO BE INCLUDED


1. Definitions
1.1 Terms that have a defined meaning in Schedule B or Schedule C have the same meaning when used in this Schedule D unless the context indicates otherwise.

1.2 In this Schedule D, unless the context otherwise requires:

(1) “Architectural Review Process” means the process in clause 14;

(2) “Assessing Authority” means any government agency, semi or local government, statutory, public or other authority (including an assessing authority as defined in the Integrated Planning Act 1997) having jurisdiction over the Scheme land;

(3) “Development” means development as defined under the Integrated Planning Act 1997 and includes:

(a) construction, alteration, addition, modification, decoration, redecoration, painting, repainting or reconstruction of any improvements;

(b) excavation, filling or Landscaping;

(c) planting or removal of any vegetation, trees or shrubs; or

(d) installation of utility infrastructure, such as water supply, electricity lines, and sewerage services;

(4) “Development Approval” means a development approval or permit obtained under the Integrated Planning Act 1997 and any applicable planning scheme for the Scheme land;
(5) “Code” means the terms of this Part B of Schedule D;
(6) “EMP” means the environmental management plan approved by the Environmental Protection Agency and dated 24 July, 2006;
(7) “Landscape Plan” means the landscape plan submitted to and approved by the Assessing Authority as a condition of a development approval issued for the Scheme land as amended or updated from time to time by the Body Corporate;
(8) “Landscaping” includes the construction of fences, retaining walls, other landscaping features drains, excavations, removal of materials and construction of facilities; and
(9) “Original Owner” means Ella Bay Properties Pty Ltd ACN 096 551 352.
2. Purpose of Code

2.1 The purpose of this architectural and landscaping code is:

(1) to ensure a high standard of design and construction for Development is maintained on the Scheme land to protect the investment of Owners and ensure that appropriate future construction methods and practices are adopted by the Owners;

(2) maintain the visual attractiveness of the Scheme and provide a co-ordinated and consistent Development style and standard;

(3) to ensure that design and Landscaping conditions of development approvals are complied with; and

(4) to ensure that the Common Property and individual Lots continue to be  Landscaped to a consistently high standard.

3. Assessing Authority Official Requirements
3.1 Development of the Scheme land must comply with the Official Requirements of Assessing Authorities for design, construction and Landscaping including the terms of the Environmental Management Plan.

3.2 Without limitation to clause 3.1, the Body Corporate and each Owner must ensure that:

(1) landscaping on Common Property or Lots respectively complies with and is maintained to the satisfaction of the Assessing Authority;

(2) existing vegetation on the Scheme land is retained in its natural state as far as it is practicable to do so; and

(3) no clearing, other than as permitted by an Assessing Authority or for general maintenance (including weed control and removal of debris) occurs without the prior approval of the relevant Assessing Authority.

3.3 Development on the Scheme land (including on a Lot) must be to a standard that does not, in the opinion of the Assessing Authority, have a detrimental effect on the amenity of the area or adjoining properties having regard to the design, orientation or construction materials used in buildings erected, or proposed to be erected, on the Scheme land.
3.4 Nothing in this architectural and landscaping code restricts or limits the operation of any Development permit or approval affecting the Scheme land or limits the right of an Assessing Authority to impose conditions on future Development of the Scheme land.

4. Code
4.1 If it is held by a court of competent jurisdiction that:
(1) any part of this Code is or would be void, voidable, illegal or unenforceable; or

(2) the application of any part of this Code to any person or circumstances is or will become invalid or unenforceable;

unless any part of this Code were severed from this Code that part will be severable and will not affect the continued operation of the remaining conditions of this Code.

4.2 This Code regulates the quality of design and development by:
(1) maintaining and allowing enforcement of standards compatible and consistent with design objectives;

(2) promoting those qualities in the Scheme which bring value to the Lots;

(3) maintaining the Scheme as an attractive and functional residential precinct that remains sensitive to environmental requirements; and

(4) creating clear procedures and criteria for Development, maintenance and refurbishment.

4.3 The design objectives are:

(1) to maintain the architectural standard; and

(2) to develop and maintain a consistent standard of Development.

5. Application of Code

5.1 This Code binds the Body Corporate and the Owners to the same extent as if this Code had been signed and sealed by the Body Corporate and each Owner respectively and as if it contained mutual covenants to observe and perform all the provisions of this Code.

6. Conditions of Development
6.1 No Owner will undertake any Development on a Lot until the Body Corporate’s approval has been obtained and, where necessary, Assessing Authority approval has been obtained.

6.2 Development by Owners must be undertaken in a manner that ensures minimum disruption to Owners and subject to the following:
(3) Lot Owners cannot alter the outside of a Lot without body corporate approval. 

(4) Verandas, outdoor areas cannot be enclosed.

(5) owners must keep their Lots in a tidy, orderly and safe condition throughout any refurbishment/alteration process;

(6) adjoining vacant Lots are not to be used for the storage or dumping of any construction materials or debris unless prior arrangements have been made with the Owner of the Lot and the Body Corporate;

(7) for security purposes, Owners must give the Body Corporate a list of all contractors associated with the development prior to the commencement of works;

(8) the Owner must provide the Body corporate with a 24 hour emergency contact number for the Development;

(9) the Owner must ensure that the Development complies with the Environmental Management Plan;

(10) the Body Corporate must be notified immediately of any damage to an area outside the Lot;

(11) the Owner must ensure that contractors provide suitable facilities, such as a “rubbish skip” for the temporary storage of building material from the commencement of construction on the Lot;

(12) the Scheme roads must be kept clear of all building materials, rubbish and equipment; and

(13) Dirt, gravel or any other material must not be left on Common Property.

(14) Access to the Lots is very limited and via a path with sensitive vegetation each side. The Lot Owner must submit to the body corporate for approval, a plan for bringing labour, equipment and materials to the development, and disposing of waste. The plan must also address the issues of noise and disruption to other Lot Owners. Development works must comply with the EMP.
7. Approvals by Original Owner
7.1 A provision of this code requiring an Owner to obtain Body corporate approval or permission does not apply if, in respect of the relevant matter, the Owner has obtained approval from the Original owner for that matter.

7.2 If the Original Owner gives an approval or permission for a matter under this Code, references to an approval or permission given by the Body Corporate will, for that matter, be read to include the approval or permission given y the Original Owner.

8. Specific Official Requirements
(1) Structures used to store any equipment on any Lot such as garden sheds are not permitted on Villa Lots.

8.1 Retaining walls must be not be constructed without the approval of the body corporate.
8.2 No Exterior additions or features are permitted to be added by Owners unless approved by the body corporate.

8.3 Fences are not permitted

8.4 Screened enclosures to outdoor areas are not permitted
9. Signage
9.1 An Owner must not allow a sign on any part of the Common Property or the Owner’s Lot without the prior written consent of the Body Corporate.

9.2 The Body Corporate’s consent under this by-law must not be unreasonably withheld and, subject to the Act and Regulation Module for the Scheme, the Body Corporate’s approval may be given by the Body Corporate Committee.

9.3 The Body Corporate may remove a sign to which it has not consented at the expense of the relevant Owner. An Owner must return the Common Property or that part of the Owner’s Lot to its original condition when a sign is removed.

10. Air Conditioning Plant
10.1 Any replacement air conditioning plant must be located in the same position as the original unit and must not be of any worse performance in terms of energy and noise efficiency than the original system.  
10.2 The noise level from substitute air conditioning plant must comply with the Official Requirements of Assessing Authorities and not otherwise create a nuisance to Owners.

11. General Control Provisions

11.1 The Body Corporate may from time to time issue minimum design objectives and guidelines for the Scheme.

12. Landscape controls
12.1 Landscape design or the selections of species that are likely to unreasonably interfere with the amenity enjoyed by Owners of neighbouring Lots are not permitted. Species must be approved by the body corporate to avoid weed infestation into the rainforest and must comply with the EMP.
12.2 Owners must maintain all the trees and all the Landscaping within the Owner’s Lot to a standard acceptable to the Body Corporate.  Existing trees can only be removed from a Lot with the prior permission of the Body Corporate.

12.3 Development must comply with the lawful requirements of Assessing Authorities for design, construction and Landscaping.

12.4 Without limitation to clause 12.3, the Body Corporate and each Owner must ensure that landscaping on common property or Lots respectively is maintained to the satisfaction of the Assessing Authority.
12.5 Common areas will be required to be irrigated by treated effluent from the sewerage treatment plant. This system must be maintained by the body corporate for the efficient disposal of treated sewerage.

13. Maintaining Environmental/ Conservation Performance
Each of the Lots has been designed and built to conserve on energy, water waste. The Scheme relies on all Lot Owners being part of this conservation process for the good of the community and for all systems to work efficiently.

Any development must not negatively impact on the overall conservation and environment performance of the Scheme. Amongst other things the Lot Owner must;

· Retain and maintain the solar hot water system. It cannot be replace with an electric system

· Not replace any water saving devices with less efficient devices. I.e. dual flush toilets, water saving shower heads etc.

· Not replace any energy saving systems, devices, products, fittings etc. with inferior products i.e. dishwashers, refrigerators, washing machines, air conditioners, cooking appliances.

· Must maintain all water and energy saving systems, devices products, fittings etc within the lot and maintain their efficiency.

14. Architectural Review Process
14.1 The Body Corporate may appoint design professionals from time to time to assist the Body Corporate in properly performing the functions given to the Body Corporate under this clause 14.

14.2 The Architectural Review Process involves:

(1) consideration of application for Body Corporate approval for Development;

(2) advice to the Body Corporate about whether the application complies with this Code;

(3) recommendations to the Body corporate that an application be approved (conditionally or unconditionally) or that an application be disapproved; and

(4) inspections of the Development to ensure its conformity with the Body Corporate’s approval and advice to the Body Corporate if any Development is not being carried out or has not been carried out in accordance with the approval.

14.3 Written applications to the Body Corporate for approval for any Development must be accompanies by plans of the proposed Development. Owners must provide the Body corporate with information it reasonably requires to assess the proposed Development against this Code.

14.4 The Body Corporate must respond to any application made to it within 30 days of receiving all information reasonably necessary for it to perform the Architectural Review.

14.5 Where the Body Corporate approves an application conditionally, the conditions may include but are not limited to:

(1) submission of any additional plans and specifications or such other information as required by the Body Corporate;

(2) changes being made to any of the items or information included in the application; and

(3) time frames for commencement and completion of the Development.

14.6 Where approval (conditional or unconditional) has been given by the Body Corporate, the Owner or the Owner’s contractors, servants, agent or employees must, unless the application is at any time withdrawn, carry out the Development in accordance with the approval.

14.7 The approval of the Body Corporate for any Development will not constitute a waiver of any right to approve conditionally or disapprove any similar Development subsequently or additionally submitted for Body Corporate approval.

14.8 The Body Corporate may establish a scale of fees payable from time to time to the Body corporate for submission of an application to the Body Corporate.  The Body Corporate may vary the scale of fees at any time.

14.9 If the Development has not been completed in accordance with the Body corporate approval, the Body Corporate may:

(1) notify the Owner in writing of the non-compliance;

(2) specify the particulars of non-compliance; and

(3) require the Owner to remedy the non-compliance within 30 days of receipt of the notice.

14.10 Neither the Body Corporate, nor its duly authorised representative, is liable to any Owner for any loss, damage or injury arising out of or in any way connected with any recommendation, approval (conditional or unconditional) or disapproval given under this Code, unless it is due to the wilful misconduct, bad faith or negligence of the Body Corporate or its duly authorised representative.

14.11 Approvals (conditional or unconditional) of any application will not be construed as compliance by the Development with any Official Requirement relating to or regulating construction of the Development or the structural soundness of the Development.

14.12 The Body Corporate may permit non-compliance with this Code if:

(1) the Owner makes a written request (or consents in writing to such request) for the Body Corporate permission;  

(2) the non-compliance is of a minor nature; and

(3) the design objectives of the Scheme will be enhanced.

14.13 The Body Corporate must give written notice to the owner of its endorsement of non-compliance. The granting of any endorsement will not operate to authorise non-compliance with this Code for any purpose except as to the particular Lot and particular clause covered by the endorsement, and only to the extent specified.

14.14 The Body Corporate authorisation of non-compliance does not affect the Owner’s obligations to comply with Official Requirements.
15. Breach of Code
15.1 If an Owner does not rectify the non-compliance within the period set out in a notice from the Body Corporate, the Body corporate (by itself, its agents, employees or contractors) may, at the Owner’s expense, enter the Lot and remove the non-complying Development or any part of the Development.

15.2 If an Owner does not comply with the terms of this Code, the Body Corporate (by itself, its agents, employees or contractors) may enter the relevant Lot and remedy the breach (in any way it considers necessary, including removal of the offending Development or any part thereof) at the expense of the Owner of that Lot.

15.3 The Body corporate may take any other action it considers necessary to remedy a breach of this Code and may recover the expense the Body Corporate incurs as a result from a defaulting Owner as a liquidated debt.

16. Indemnity
16.1 Each Owner indemnifies the Body Corporate against all losses, claims, demands and expenses in connection with any breach of this Code by the Owner suffered or incurred by the Body Corporate.

17. Inconsistency
17.1 To the extent that there is any inconsistency between the provisions of this Code and any provision of a development or other approval issued by an Assessing Authority the provisions of that development or other approval prevail.
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